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or through streams and Davenport argued that they had the potential to
leak into the water supply or disturb the habitat of the local flora and
fauna. Perhaps even more damaging, fracing companies often build
roads to and from well sites. Davenport claimed that these roads often
cause significant environmental damage through deforestation and habitat
disruption. Further, the possibility of a spill or explosion along these
roads would inevitably cause environmental damage.
After all three presentations, the group fielded questions from the
audience. While the questions were varied, the overriding concerned
seemed to be whether fracing could exist in a way that is both economically viable and environmentally friendly. Both Brownell and Mosely
seemed to believe that not only is it possible, but that the shift towards
recycling water produced during fracing showed that government and
industry leaders are working closely together to achieve that very goal.
Davenport however, felt that fracing could never be safe enough to the
environment to be justified.

Johna Varty
UNIVERSITY OF DENVER WATER LAW REVIEW'S FIFTH
ANNUAL SYMPOSIUM: 2012 THE YEAR OF WATER
Denver, CO

April 13, 2012

WATER'S NEXT FRONTIERS: NEW WAYS OF ADDRESSING CONFLICT

Anne Castle, Assistant Secretary of Water and Science for the United
States Department of the Interior ("DOI"), gave the keynote address and
discussed the importance of multi-party resolutions in the success and
sustainability of current water projects.
Urging water law practitioners to transition their way of thinking
about conflict and disputes, Castle discussed the tendency to use litigation
in water courts to resolve such conflicts and the possible success of other
strategies. While litigation may be necessary to get parties at the table,
negotiation is particularly effective when there are many competing interests at stake.
Castle's keynote address focused on two major federal water initiatives: (1) resolving water rights for Native American tribes, and (2) the
Glen Canyon Dam. Neither of these projects would have been successful
without negotiation and compromise between interested parties.
The idea of multi-party negotiation is not a new concept. Before discussing either of these recent projects and how they came to fruition, Castle examined historical water projects where compromise was critical.
She also discussed the celebration of several significant milestones occurring this year. Three water districts are celebrating their 75th anniversary: Colorado Water Conservation Board, Colorado River Water Conservation District, and Northern Colorado Water Conservancy District.
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The Colorado Big Thompson Project was the reason for the creation of
all three districts. It is also the 50th anniversary of the authorization for
the Fryingpan-Arkansas Project.
Both the Colorado Big Thompson Project ("CBT") and FryingpanArkansas Project arose in conflict-not only conflict between water users
and various economic interests, but also between nations, as both projects
started in the years between World War I and World War II. Balancing
competing interests resolved all issues despite the controversy surrounding both water diversion projects. Castle emphasized that without compromise these highly controversial projects might not exist today.
In the early 1900s, farmers on the East Slope became concerned
about their water supply. During the Great Depression, agricultural
prices dropped and there was volatility in supply and demand for water.
To remedy this problem, the Northern Colorado Water Conservancy
District began to pursue a project to divert water from the upper Colorado River basin. Initially, many opposed the project. The Western
Slope Protective Association worried about the impact on the fish in the
Colorado River and the development in Rocky Mountain National Park.
CBT posed the classic Colorado dilemma-the East Slope developed
faster than the West Slope and West Slope residents were concerned that
diverting water would hinder future development on their side of the
Great Divide. Eventually, both sides reached an agreement to endorse
CBT. The West Slope dropped its claims to the water in exchange for
several benefits, including the construction of Green Mountain Reservoir.
In 1937, both slopes approved the CBT to divert and store water
from the West Slope for use on the East slope via a 13.1-mile tunnel beneath Rocky Mountain National Park. The Federal government fronted
the money for the project, which took from 1938 until 1957 to complete
because WWII delayed the construction. CBT now makes significant
contributions to Colorado's economy. It stabilizes the agricultural economy of northeastern Colorado, provides municipal and industrial water
supplies, provides man-made lakes for recreation, generates hydroelectric
power, and provides flood control.
The Fryingpan-Arkansas project required a similar compromise. In
1936, the Bureau of Reclamation began studying and designing a project
to divert 800,000 acre-feet-annually. Again, the Western Slope interests
were dissatisfied and they opposed development. In 1959, the parties
finally compromised. One major point of contention was the construction of the Ruedi Dam and Reservoir outside of Aspen. Additionally, the
compromise specified the use of extra water for oil shale development in
the Western Slope. To achieve this arrangement, parties from both sides
had to work together with local agencies working with the federal government. This project demonstrated the importance of balancing interests and getting those competing interests to work together.
Castle explained that the challenges we face today are similar to the
challenges faced in the past. The population continues to grow on the
Eastern slope, while Western Slope development is slower. The demand
for water for energy production increases as oil and gas development con-
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tinues to grow. Agriculture and food production still consume a large
amount of water and there is also a need to protect water for recreational,
aesthetic, and environmental reasons.
The first recent federal project that Castle discussed was the resolution of Federal Reserve water right claims for Native American communities. In order to deal with a backlog of old claims, the government used
settlement instead of further litigation and incorporated water projects as
part of the resolution. The Claims Resolution Act of 2010 authorized the
Cobell settlement with the DOI, which settled four Indian water rights
disputes for seven Indian tribes in Arizona, Montana, and New Mexico the Crow; White Mountain Apache; and the Pueblos of Taos, Tesuque,
Nambe, Pojoaque, and San Ildefonso. The Act also provides funding for
water projects for irrigation and power. Funding for water projects is
essential, as fifty percent of Indians living on tribal lands still haul water
to their homes because of the lack of developed infrastructure. Although
the settlement involved significant compromises, non-Indian water users
also benefit. The settlement resolves the senior Indian water rights,
which reduces the risk and uncertainty for junior users.
Next, Castle discussed the Glen Canyon Dam. The dam, completed
in 1963, is located on the Colorado River. The dam generates hydroelectricity and controls water flow. She discussed the necessity of managing
the flow of the Colorado River because the annual discharge of the river
is volatile, with times of very high flow causing floods and low flow causing drought. Lake Powell is the dam's reservoir, and it serves major municipalities such as Denver and Los Angeles. The reservoir also equalizes storage between the Upper and Lower Basin states, which is necessary to satisfy the terms of the 1922 Colorado River Compact-an agreement between seven U.S. states that divided water rights between the Upper Basin, Lower Basin, and Mexico.
Environmental groups heavily opposed the siting and construction of
the dam in Glen Canyon, and opposition to the dam has remained strong
since it became operational. Before the dam, the variation between high
and low flows over a long period helped build sandbars in the Grand
Canyon. The sediment created habitats for fish and vegetation, along
with camping beaches for recreation. Sediment now gets trapped in the
dam and settles on the lakebed. Although the dam periodically lets out
high flows that rebuild the beaches, the fluctuating flow pattern used to
generate hydroelectric power washes away more sediment, effectively
negating any benefits from the high flow release. The Grand Canyon is
also a sacred site for the Pueblo Zuni because it plays a role in their creation stories as a place of emergence. Sediment also protects these native
resources when it is picked up by the wind.
The Grand Canyon Protection Act of 1992 ensured that the dam
would be operated in a way that would protect the resources of the canyon, including sand beaches, Indian cultural sites, and endangered species. In particular, the ecosystem changes affect the humpback chub - an
endangered fish species that is only found in the Colorado River. After
passage of the Act, agencies conducted several experimental water re-
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leases to determine whether the dam's operating plan needed to be modified and how to modify it if necessary. Power producers and the seven
Colorado River basin states opposed modifying the operating plan. The
experimental high flow releases conducted in 1996, 2004, and 2008 required agencies to do independent National Environmental Policy Act
("NEPA") -analyses. Of course, doing these studies delayed the process.
Litigation arose regarding the whole process but the court resolved all
claims in favor of the U.S. Fish and Wildlife Service ("agency").'
To protect the humpback chub, the agency determined that they
needed to control non-native fish, usually trout, in the Grand Canyon.
The agency would kill non-native fish that ate the humpback chub.
However, tribes objected to killing the non-native fish because the Grand
Canyon is a sacred place, particularly at the confluence of the Colorado
and Little Colorado rivers. Because of these objections, the agency
stopped the controlling techniques and the government searched for another solution.
There are three central themes arising from this litigation: (1) the
Secretary of the DOI must give weight to a broad range of experiences;
(2) the court affords federal agencies substantial deference; and (3) the
result will be a remand if an agency fails to articulate the reasons for its
decision. Because of these three themes, environmental litigation is now
a difficult way to obtain a specific result. As seen in this case, the agency
will take cues from the judge and re-write the opinion.
Following that case, the Bureau of Reclamation issued an environmental assessment that illustrates the complex balance between interests.
The Environmental Impact Statement ("EIS") states that the agency will
only control if the humpback chub numbers drop below a certain point,
and will avoid the most problematic location for the tribes. Additionally,
the agency committed to doing live removal when possible.
The agency published the most recent environmental statement in
December. Instead of a traditional EIS, which is inflexible, the DOI's
new protocol is an Aidaptive management program. Castle explained that
due to uncertainty in how the environment will respond to each project,
the high-flow release protocol for Glen Canyon Dam has built-in flexibility to change the protocol quickly. Adaptive management is increasingly
used in situations where there are endangered species problems. Since
adaptive management involves a governance structure that makes recommendations (typically a board that represents multiple interests with
participation by scientists), it will be well suited to this project. With a
traditional NEPA analysis, the agency would have to do a completely new
EIS before each change. This creates a disincentive to change the plan,
opens people up to litigation, and creates delays. The Glen Canyon protocol achieves a different result than traditional NEPA analysis; however,
the agency still did a full NEPA and EIS on previous high flow releases
1. Castle recommended reading Judge Campbell's decisions on these complex,
scientific issues as they are worth studying for further history on the matter.
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and circulated a Finding of No Significant Impact ("FONSI"). Designing
a flexible protocol requires more work in the beginning, as the agency is
trying to design a program with a spectrum of options to incorporate as
issues occur. This requires authorizing a broader spectrum of options.
In conclusion, Castle remarked that her position at the DOI gave her
a new perspective. She discussed how water courts give some certainty to
water rights holders and interested parties, but a legal solution is still a
win-lose, zero sum game. While there may be a resolution of the legal
issue, parties might not have a way to move forward. Additionally, the
outcome is unpredictable; parties will not always get what they planned
on. There are situations where litigation is the right option, as it is sometimes required to bring people to the table. Nevertheless, in Castle's
opinion, sustainable solutions are those where parties will cooperate and
not go back to the courtroom. Sustainable solutions are those crafted to
balance the interests of the parties. We have unique assets in Colorado
and we have to sustain those assets. Compromise and balance are necessary to sustain both the beauty and economy of the mountains and plains.

Myra Gold

WATER, GIVE Us ENERGY!

Carolyn Burr and Rebecca Watson, both shareholders at Welbourn
Sullivan Meck & Tooley, P.C., presented on the relationship energy production and water law in Colorado. Their presentation focused on the
inherent tension between energy production needs and other water demands like agricultural, industrial, municipal, recreational, and in-stream
flow protection, caused by the high demand and limited available of water. Historically, the agricultural sector has had the highest demand for
water. However, municipal demands have surged due to population
growth in Colorado and throughout the western United States. Additionally, climate change and new water uses pose a challenge for Colorado as
the State is estimated to need an additional 600,000-1,000,000 acre-feet
of water per year by 2050 to meet demands.
Burr and Watson began with an overview of water administration in
Colorado, explaining that water is allocated via a priority system that imposes "first in time, first in right" and beneficial use requirements - owners are not entitled to appropriate water and not use it. Water courts,
which first came into existence in the 1860s and -70s, play an important
role when the owner of a water right that was obtained for one type of use
desires to transfer the right to a different use. Thus they are instrumental
players in water transfers to energy producers.
In addition to water courts, the Office of State Engineer administers
water rights for the State's seven major water districts, which correspond
to the seven major river basins in Colorado. The State Engineer maintains a list of water rights and decrees made by the water courts. Virtually
all of the major rivers and smaller tributaries in Colorado are overappropriated. For example, priorities from the 1870s in the Arkansas

